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In specialty fitness, exclusivity contracts can make or break a store. 
By Doug Schnitzspahn

Feeder and his business partner, Bryan 
Dorksen, who own three specialty shops 
in Arizona, had drawn on their reputa-
tions and years of networking to acquire 

Life Fitness when its exclusivity deal with 
another store ended.  

“We have the power of a brand name 
now,” Feeder said. “Just putting ‘Life Fitness 

authorized dealer’ on our website means 
the calls are coming in. If you google Life 
Fitness in the state of Arizona, we come up 
on top in pay-per-click.”

But that’s just the tip of the iceberg: 
Becoming the distributor of a larger brand 
gives a specialty shop the financial muscle 
to build itself into a reliable retailer that 
also carries smaller, yet high-margin brands 
with strong reputations. AtHome Fitness 
also has exclusive distribution of many 
of those smaller, high-end brands, mean-
ing that if customers in the area want that 

INSIDE: 2 Upfront: Rethinking Your Business?  6 Tips to Build Partnerships 8 Music Copyrights

It took one phone call for Greg Feeder, co-owner of AtHome 
Fitness, to realize the benefits of being the exclusive dealer 
of a well-known brand. When Feeder secured the rights in 
late summer 2008 to sell Life Fitness equipment in Arizona, 
the first person who called to inquire about the brand 
bought a treadmill—right over the phone, without missing 
a beat.

Continued on page 4
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upfront

Rethinking Your Business?

Revolutionary
Swing Arm Design
A design of the future that all others must follow

At the 2008 Health & Fitness Business Show in July, SNEWS® 
presented its first “State of the Industry” address to a standing-
room-only luncheon crowd. Little did we know that the wavering 
economy in July, albeit one that was showing glimmers of hope, 
was going to take another downturn. At the time we said, when 
you are given lemons, the best thing to do is make lemonade. 
We may be drinking lemonade for a while considering that the 
economic experts, who once said they expected recovery after the 
election, are now forecasting that retail recovery may not happen 
until the second half of 2009. 

That doesn’t mean slamming your fists onto the big, red, panic 
button. What it means is managing as tightly as possible, since in 
every challenge there are opportunities. Perhaps this is a great time 
to rethink your business infrastructure, tighten up where needed, 
add cost-effective management tools you’ve been putting off, amp 
up customer service and follow-up, and just plain be smarter about 
how you conduct business. 

That also means picking the right partners—both local busi-
nesses who can be synergistic with what you do (think gyms, 

outdoor stores, bike stores, yoga studios, running specialty stores, 
personal training studios and others), as well as product vendors. 
As we discuss in our SNEWS eFitBiz lead story on distribution, that 
may mean weighing the pros and cons of being an exclusive distri-
bution partner for a vendor and then working that relationship so 
it suits your retail needs best. Exclusivity, as we discuss, is far more 
complex than choosing a partner and then shutting out every-
one else or doing only what one side demands. If operated as it 
should, exclusivity is a way not only to protect each other, but also 
to ensure high-priced items (such as fitness equipment) do indeed 
sell for what they’re worth. But there are upsides and downsides 
to such an arrangement, as we present in our cover story. 

Our other column, inside, looks at the copyright laws that cover 
the use of music in stores, waiting rooms and on the telephone. No 
need to get caught by surprise and be levied huge penalties. In this 
economy, financial surprises aren’t always an opportunity. 

Wishing a successful holiday season to all our readers, 
Therese Iknoian and Michael Hodgson 
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After 25 years of leading the industry some people say that we could rest 
on our reputation of being the best. We don’t consider that an option.  
At SPRI we will continue to develop and produce innovative professional 
quality fitness products, just like we have been doing for the last 25 years. 
If you’re looking for the newest products to hit the industry, make sure to 
check out SPRI’s Braided Tubing series and Slanted Risers— both brand 
new and both available only from SPRI!

Time to rest?

www.spriproducts.com
800-222-7774

>  President
Michael Hodgson 
michael@snewsnet.com 
530-268-7736

>  Managing Editor
Wendy Geister 
wendy@snewsnet.com
406-295-5286

>  Advertising Sales
sales@snewsnet.com
303-625-1605

>  Editor in Chief 
Therese Iknoian
therese@snewsnet.com
530-268-8294

>  Publisher
Kent Ebersole 
kebersole@aimmedia.com 
303-625-1605

>  Design
Wolf Creek Creative 
wolfcreekcreative@yahoo.com

>  Chairman & CEO 
Efrem Zimbalist III

>  Group Publisher & COO 
Andrew W. Clurman

>  SVP & CFO 
Brian Sellstrom

>  SVP, Operations 
Patricia B. Fox

An Active Interest Media company
300 Continental Blvd., Ste. 650

El Segundo, CA 90245

Product 
Trends 
Expert 
advice from 

the SNEWS team on the 
new, the hot and the cool. 
We put the latest product 
through its paces to give 
you the results that allow 
you to do a better job 
on the sales fl oor. 2008 
reviews include: Gel-Bot 
running water bottles, 
Timex iControl watch, 
Sunset Dual Recliner swing, 
SportBlock 5.0 selectorized 
dumbbells, YogaForce mat 
and much more. To see ’em 
all, go to www.snewsnet.
com/reviews.

Got 
Training? 
Of course! In the 
well-stocked 
SNEWS Training 
Center. From 
guides on how 
to sell specifi c 
gear to lessons 
in best practices. 
Also fi nd 
SNEWS mystery 
shoppers from around the country. Are 
you next? Go to www.snewsnet.com/
trainingcenter.

SNEWS and 
GearTrends 
magazines—every 
page-turning issue 
since we fi rst started 

publishing—are 
available online to 
download and to 
print out for free. 
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www.snewsnet.com/magazines

Download This!
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“These types of agreements have 
been around as long as retailing 
has been around.”
—Daniel Butler, National Retail Federation

special feature

equipment they have to visit AtHome 
Fitness to find it. 

This type of exclusivity is a powerful 
way for a specialty store to compete against 
big boxes, sporting goods stores and online 
retailers. While the arrangement may sound 
restrictive, exclusivity is a dynamic partner-
ship that ensures the retailer and manufac-
turer can prove their worth on the open 
market. It’s just a matter of learning how to 
build the right relationships.

*    *    *

All retail is exclusive
At its core, exclusivity is a means of maxi-
mizing sales by limiting supply and control-
ling prices. If you were to take a simplified 
look at the way relationships between 
retailers and manufacturers work in any 
business, you could say there are open 
systems, in which any retailer can carry a 
product anywhere, and closed or exclusive 
systems, in which manufacturers make a 
single retailer or retail chain the sole dis-
tributor of their products in a region. 

These exclusive relationships are found 
most often when it comes to high-ticket 
items like cars, luxury items and, yes, fit-
ness equipment. On a deeper level, though, 
exclusivity is far more complex than choos-
ing a retail partner and closing everyone 
else out. These are agreements by which 
retailers and manufacturers protect each 
other and ensure that high-priced products 
sell for what they’re worth on the market. 

“These types of agreements have been 
around as long as retailing has been 
around,” explained Daniel Butler, vice 
president of merchandising and retail oper-
ations for the National Retail Federation. 

“You can find them as far back as the early 
department stores of early 1900s. And 
exclusivity agreements are especially preva-
lent when it comes to luxury items. The 
more rare something is—or is perceived as 
being—the more consumers want it, and 

exclusivity can drive up values. But as a 
retailer, you need to be able to provide 
a certain amount of business to make it 
worth a manufacturer’s while.”

Butler added that exclusivity could take 
many forms. Sometimes exclusivity is deter-
mined by the location of a store’s base 
of operations, the placement of products 
in ads, and what celebrities endorse a 
product. He pointed to cosmetics brands 
like Revlon and Estee Lauder, which offer 
two-week promotional time periods as a 
form of exclusivity to control the release 
of its product. Brands also create so-called 
exclusive lines for certain retailers. At 
times, though, these exclusive models are 
simply the same as the mass distribution 
product except for a different model name/
number and faceplate, a practice also seen 
in fitness. Some brands, like The Gap, are 
exclusive by only selling their own product, 
and large retail chains, like Macy’s or even 
Dick’s, have been successful at boosting 
the sales of their own private lines over 
some national brands.

“Exclusivity is just one of the many things 
you do in the negotiation process. A retailer 
is just trying to get a piece of the pie or 
maintain a difference in their store that 
makes it stand out from the other stores in 
the mall or across the street,” Butler said.

Furthermore, exclusivity agreements 
don’t necessarily cover all market niches. 
For example, Feeder of AtHome Fitness 
went to his local mall and wandered into 
a smaller mall-based boutique-like fitness, 
apparel and accessories store and noticed 
it carried some of the same products to 
which he thought he had exclusive rights. 
The difference, he said he found, was that 
the store was women-specific and there-
fore considered a separate category from 
his specialty fitness operation. 

Accessories present the classic case 
for “open” distribution, although even 
here brands with the commonly lower-
ticket items will sometimes draft exclusivity 

agreements. Here, it’s normally about mov-
ing a high volume of product and making 
it widely available, not necessarily about 
protecting pricing. From the manufacturer’s 
perspective, it’s all about units, so in some 
cases it doesn’t make as much sense 
to limit product, although many brands 
remain channel-specific with different dis-
tribution arrangements. Still, that doesn’t 
mean distributors with a more open model 
are not going to be careful about choosing 
their partners.

“We are careful about the retailers we 
choose to sell to since we don’t want 
our brands in low-end stores,” said Brian 
Anderson, president of the EB Sport Group, 
which targets various channels with dif-
ferent brands like recently acquired Valeo 
with a pure specialty strategy or Everlast for 
big box. “We might offer short-term exclu-
sivity in exchange for a retailer’s advertis-
ing or merchandising support for a new 
product launch but, in general, exclusive 
agreements are not common practice in the 
accessory world.”

In other words, exclusivity is all about 
finding the right partners.

*    *    *

Exclusive fit
Certainly, exclusivity agreements can shut 
certain retailers out of a market, and you 
might think this discourages healthy com-
petition and favors big players. But it can 
actually help small manufacturers and 
retailers compete against price-slashing 
mega-stores or e-tailers. As big retailers in 
all categories grow larger, amass more buy-
ing power, lower their costs, create private 
label brands and even source directly from 
Asia, it gets harder and harder for small 
retailers to compete, especially in a small 
niche like the fitness market. But when it 
comes to selling niche, big-ticket items like 
treadmills or ellipticals, exclusivity agree-
ments can help small retailers stand out 
from big boxes. 

“Fitness is a small industry—it’s probably 
$700 million at retail,” said Octane Fitness 
President and CEO Dennis Lee, who has 
worked in sales in the fitness industry for 
the past two decades. “You’re talking about 
a small market, expensive products and a 
business model in which retailers need to 
be able to hold higher margins to provide 

Continued from page 1

Continued on page 5
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gives you More Marketing Muscle
to pump up your Accessory Sales!

800 • 772 • 4435
schiek.com

info@schiek.com

CONTOURED

LIFTING BELT

POWER LEATHER

LIFTING BELT

PLATINUM SERIES 

LIFTING GLOVES

POWER SERIES 

LIFTING GLOVES

LIFTING 

STRAPS

ELBOW 

SLEEVE

1. Builds Foot Traffic
2. Extremely Profitable
3. Offers Original, Innovative & Patented Products
4. Credible, Honest and Passionate Company since 1991

5. High Customer Loyalty to Brand
6. Great Repeat Purchase Product Line

7. Nationally Advertised
8. Excellent Packaging
9. Awesome Customer Service
10. Very Reputable Brand
11. Worn and Endorsed by many Pros

Thanks to all our dealers for offering
the Best for your Customers!

Thanks to all our dealers for offering
the Best for your Customers!

Jay Cutler,
Mr. Olympia

Here is what our dealers know about the Schiek Brand!:
Check out our

new website at
www.schiek.com

service and a high level of salesmanship. 
That’s why exclusive distribution is what 
works for us. Exclusivity allows those 
things to happen.”

With a dealer network of 380 stores in 
North America, Octane, which only pro-
duces high-end ellipticals, is distributed 
solely through specialty retailers. With so 
much riding on the success of its retail 
partners, Octane is extremely picky about 
whom it chooses as partners. Plus, while 
Octane makes product that garners glow-
ing reviews from the media, it’s not even 
close to a household name—typical of 
most fitness equipment brands unless they 
are seen in gyms and known by avid gym-
goers. Many mainstream consumers have 
not seen or used this product in the gym, 
so salespeople must work hard to pitch 
the brand and make it seem desirable. 
Exclusivity therefore gives Octane a higher 
perceived value with customers since it is 
rare. Subsequently, retailers who carry the 
product won’t get undercut by sporting 
goods stores or online competitors since a 
customer who has picked up on the buzz 

and wants Octane product will have to go 
to an area store with exclusive distribution.

“The dealer oath is to represent that 
product as best as you can, to be the dis-
tribution for that vendor in that market,” 
AtHome’s Feeder said. “There are too many 
manufacturers in our industry already. The 
companies that have the better products 
sell more and have more control over the 
exclusivity of their products. If it were 
open to everyone, if everyone were sell-
ing it, you would have an attrition process. 
Customers wouldn’t want to buy it because 
everyone is selling it.”

If more than one dealer carries the same 
line in a region, everyone begins to suffer, 
many said they believe. The competing 
stores begin to wage price wars that cut 
into margins and it hurts the retailers and 
lowers the prestige of a brand. Plus, manu-
facturers can’t set a minimum price for 
fear of getting in trouble with the federal 
government. For example, when manufac-
turers deal with more than one retailer in 
a geographic region, retailers told us a cus-
tomer will go back and forth between two 

stores, bargaining by claiming the “other 
guy will sell it for $100 less” until a retailer 
either gives up on the sale or sells at an 
untenable margin. Most said that exclusiv-
ity in fitness ensures that retailers turn the 
types of margins they need to survive and 
continue to advocate for the smaller and 
higher-end brands.

That type of brand inoculation—a guar-
antee that a retailer can sell the brand 
better than anyone else—is really the key 
to a retailer landing an exclusive relation-
ship. The hard part for retailers just getting 
started is that it is based upon reputation. 
It’s all about the money, but it’s also about 
ensuring long-term success.

“Even though we love our products and 
believe in them, expensive products—
treads, bikes, ellipticals—require a higher 
level of salesmanship,” Octane’s Lee said. 

“When we started Octane, we laid out a 
map and targeted every market and then 
said here are the retailers we want to do 
business with. We wanted exclusive rela-
tionships with the best retailers in each 
market. It’s not just how many units will 

Continued from page 4

Continued on page 6

special feature
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they sell, we also want to be working with 
long-term viable businesses.” 

So a manufacturer can boost a retailer’s 
prestige, but the retailer usually has to live 
up to the deal as well. Under-perform and 
you lose the line—that’s the mantra. Still, 
we have been told having exclusivity to 
a certain brand in an area may also help 
keep a retailer afloat who may not neces-
sarily be the market’s best but is willing to 
comply with manufacturer’s demands. 

“We want people committed to product 
lines and categories and price points,” said 
Kevin Lamar, vice president and general 
manager of Star Trac’s consumer division, 
which covers different segments by dis-
tributing separate brands to different retail 
channels —for example, sporting goods 
stores sell the Ignite brand, while specialty 
stores sell high-end Star Trac machines. 

“Some retailers sign up and don’t deliver the 
numbers, so it’s always a bit of a balancing 
act,” Lamar said, noting that retailer con-
tracts vary, and each includes goals, so the 
manufacturer can end the exclusive rights if 
a retailer fails to perform. Of course, that’s 
also why some retailers will push some 
brands over others—sales goals or perhaps 
better spiffs. 

*    *    *

Trust the brand
While exclusivity agreements build part-
nerships, they also strengthen a specialty 
store’s reputation. People who plan to 
purchase high-ticket items don’t necessar-
ily want to buy at a local sporting goods 
chain, Wal-Mart, or shop through an online 
seller where they don’t think they can get—
or maybe won’t get—reliable setup and 
service. If they spend a large amount of 
money on a machine, they’ll want to have a 
personal relationship that a specialty dealer 
could provide. That’s a bonus that even 
the best brands cannot provide on their 
own, and retailers rely on their customer 
service to build long-term relationships 
with customers.

“We bring sales, service, support, delivery 
to the table,” AtHome’s Feeder said, echoing 
the voices of other retailers. “You can call 
the place you got it from, and the guy you 
bought it from can fill out a service form.”

Providing that level of service is the best 
argument a specialty retailer can make to 
convince a customer to buy from a local 

1. Network. Successful relationships 
between dealers and manufacturers often 
come about because both parties have 
known each other, sometimes for years. “This 
is a very, very small industry. It still runs in 
some ways like a mom-and-pop operation. 
Everybody knows everybody,” said Greg 
Feeder of AtHome Fitness. 

That familiarity creates an element of trust. 
“If manufacturers trust you, they know that in 
the end they are better off having a dealer who 
supports them instead of one who can make 
more money and lowballs,” said Greg Feeder 
of AtHome Fitness. 

And always remember just how small an 
industry it is. “I’ve been in the industry 21 
years and can tell you that you should never 
burn a bridge, because you may not be doing 
business with someone today, but three or 
four years down the line, you just may be. It’s 
a good philosophy as a human being and a 
great philosophy as a businessperson,” noted 
Dennis Lee of Octane Fitness. 

2. Communicate. Good business 
relationships depend upon open 
communication. A dealer and manufacturer 
should share their goals from day one to 
eliminate any possible surprises down the 
road. According to Octane’s Lee, you should 
cultivate those relationships even when you are 
not doing business. “I just talked to a retailer 
today. We have never done business together, 
but we talk every six months.” Lee also 
suggested that retailers share their business 
plan with manufacturers. “It’s really a great way 
to make sure the manufacturer knows where 
you are going. You may not be there today, 

but manufacturers are trying to plan too. If 
the communication is open, both parties can 
share goals in the future,” he said. AtHome 
Fitness was not an Octane dealer when it 
opened in 2004, but Feeder kept the lines of 
communication open with Lee, until the time 
was right.

3. Find the right partner. Not all shops 
and brands were meant to go together. “It 
has to be a good fi t,” said Feeder. “You don’t 
have Ford and Chevy on the same lot.” The 
right fi t means more than the synergy between 
store brand and product brand. Look at your 
customer base and be smart about which lines 
you want to carry simultaneously. And pick 
partners you enjoy doing business with.

4. Over deliver. Exclusivity arrangements 
are about maximizing dollars. A manufacturer 
helps a retailer by protecting the line and 
prices, while a retailer holds up his end by 
meeting sales targets necessary for the 
manufacturer to succeed. “Make sure you 
can deliver on your side of the bargain,” said 
Kevin Lamar of Star Trac.“Otherwise, things go 
sideways in a hurry.” In fact, Lamar noted that 
the most successful retailers over deliver on 
their commitments.

5. Talk to your lawyer. Daniel Butler of the 
National Retail Federation suggested that you 
talk to a lawyer when you are negotiating any 
distribution contract. “You need to understand 
what the contract really says and make sure 
it’s something you want to live by. What are the 
grounds for ending the contract? What is the 
exit clause?” 

store instead of a big chain or an online 
seller. Even though a customer might 
spend more, he or she has the comfort of 
buying trusted brands and working with 
a trusted dealer. And savvy manufacturers 
learn to take advantage of the best retailers 
to move their product. But ultimately, it’s 
about the store, not just the brands.

“Exclusivity ties directly into your brand 
strategy and marketing strategy. It’s about 
the future, not just today, but looking 
down the road, three, five, seven years and 
thinking about where you want to be,” said 
Butler, of the National Retail Federation.

And AtHome Fitness’ Feeder admitted 
the success he has had in landing brands 
like Life Fitness and Octane is just the 
beginning. He and others realize that their 
store’s brand is the truly long-lasting one. 

“I would play down exclusivity as more of 

a partnership really,” he said. “It gives you 
staying power. But it’s really not in my best 
interest long term to rely on manufacturer 
brand names. We need to develop into a 
brand within a brand. Long term, we want 
people not to just trust the brand names we 
carry but to trust AtHome Fitness.”

So as long as there are manufacturers 
willing to support specialty retailers, those 
who can rise to the top can survive; if not, 
the system will change.

“It works. And if exclusivity is not the 
right thing for the market, it will change,” 
Octane’s Lee said. “That’s the beautiful 
thing about capitalism.”

See additional sidebars on pages 6 and 7. 

>> To access the SNEWS® Training Center 
with business and training resources, go to 
www.snewsnet.com/trainingcenter.

Tip-top Shape
Five tips to building successful exclusivity agreements.

Continued from page 5
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The very same innovative spirit that’s made Octane today’s 
most popular elliptical brand, is now advancing an entirely 
new elliptical experience: the all-new xRide. This seated 
elliptical helps you burn maximum fat and build metabolism-
boosting muscle—all with one workout. 

Building our tradition of quality:

octanefitness.com
©2008 All rights reserved by Octane Fitness.

Voted #1 Elliptical Brand in SNEWS®
Retailer Survey 2005, 2006, 2007 and 2008

Voted #1 Best Supplier in SNEWS®
Retailer Survey 2007 and 2008

Educate
There’s minimal brand-name recognition in 
home fi tness. Your customers may have heard 
of Precor or Life Fitness from the gym, but it’s 
unlikely they’ve heard of Landice or Octane 
or know the difference between Torque and 
Vectra. And, many don’t really care. It’s up to 
your sales staff to educate consumers on the 
strengths of each brand and to listen to them 
so they fi nd the product that matches their 
needs. 

Some manufacturing partners will provide 
training that keeps your sales force educated 
and helps them sell more. Octane Fitness 
conducts training four times every year 
with its “A” column dealers. “Now we have 
someone ready to tell the Octane story,” said 
Dennis Lee. “The better we tell that story, the 
more customers become Octane disciples, 
telling everyone about their new workout. The 
people who are using our product are the best 
marketing tools we have.”

Be special
Specialty retail has one enormous advantage 
over the big-box stores and online retailers: 
service. Leverage your ability to deliver, service 
and troubleshoot the products you sell, and 

even the ones you don’t. “Customers count 
on us to be their problem solvers for each 
market,” said Greg Feeder of AtHome Fitness. 
Sure, they may be able to fi nd a cheaper piece 
of equipment, but that’s all they get. Plus, while 
providing these services may cost specialty 
retailers, these services are an investment in 
the long-term future of their businesses since 
they encourage customers to return and create 
a good word-of-mouth buzz for the store.

“Follow the customer”
So said Rich Hill, a retail vet, who has since 
held executive positions at outdoor brands 
like Kelty, Patagonia and Ibex and currently 
consults for Amazon.com. Hill asserted that 
online stores like Amazon do not take away 
business from specialty retailers since they are 
not targeted at the same customers. The whole 
point of exclusivity contracts is to sell at higher 
price points and to add value to a product that 
can’t be found anywhere else. 

In other words, know what type of customer 
is interested in your store and your brands 
and cater to that customer base. If you want 
to expand the retail channels in which you 
operate, try moving into Internet sales to move 
inventory at lower prices and reach different 

customers—depending on what the contract 
with your partner allows. 

Be flexible…to a point
Exclusivity provides price protection, but 
customers often want to fi nd the best deal they 
can. Feeder has had customers call in and 
tell him they have seen one of his exclusive 
products outside the state of Arizona for less. If 
it makes sense and leads to an immediate sale, 
drop the price—but only do so if it will help you 
reach the sales goals you have set with your 
manufacturer. Don’t undercut yourself.

Accessorize
It’s an old retail mantra, but make the small 
sales alongside the big sales. According to 
Brian Anderson of EB Sport Group, “All of this 
equipment is for home use, and no matter 
what equipment you sell, there are plenty 
of accessories perfect for home use. 
Always put them out there. If you don’t ask, 
you don’t get.” 

Putting Your Best Brand Forward
How to best represent exclusive brands on the sales fl oor.

s—depending on what t
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$

And the 
Beat Goes On
What does it cost to play music in a retail store? 
More than you might think. By James Moss
In 1999, Congress passed the Fairness in Music Licensing Act of 
1998, modifying the U.S. copyright laws—the basis for which 
musicians, authors and artists receive payment for their work. 

The copyright law also protects the creator of the work and pro-
vides a way for authors, musicians or artists to stop the theft of 
their work and recover damages for the theft.

What does this have to do with a fitness equipment store? 
Based on your store size, you may owe fees for playing music in 
your store. That covers any music played over your sound system 
using purchased CDs, downloaded music or the local radio sta-
tion. And, it includes videos that you may show on TVs, which 
are covered in another section of the law. 

> Ground rules
What exactly does that mean? The best place to start is how we 
pay for music in the United States. When musicians or bands cre-
ate songs or pieces that will be played commercially, they sign 
with a collection agency. The agencies represent the musicians 
and collect the fees whenever their music is played. Musicians are 
also paid by selling their songs on the web or on a CD.

The collection agencies license different businesses or venues, 
allowing them to play the music, and then they collect the money 
and pass it on to the musicians. Most of the agency’s time is spent 
licensing establishments and businesses, which allows them to 
play music for a monthly fee. If you are not licensed or do not pay 
your fees, you receive a demand letter. If you ignore that, expect 
a lawsuit. The collection agency finds violators by scouring the 
country, and by receiving tips from angry customers, musicians 
or competitors.
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The problem people run into is they 
do not understand what they own when 
they buy a CD or download songs. When 
people purchase a CD, they are buying 
the right to play the music for themselves 
and their friends. Buying the CD does not 
buy the music; you are buying a piece of 
plastic and a license, which is very restric-
tive in how it can be played. Sheet music 
purchased can be played for a small gather-
ing, not for profit of the person playing it. 
You cannot, however, make money or use 
the music to enhance your opportunity to 
make money since you effectively bought a 
personal license. A license for a commercial 
establishment is different. Those are pur-
chased from the collection agencies. If you 
violate your license, you can be sued. 

You are not sued for breach of contract 
with the musician; you are sued for viola-
tion of the federal copyright law. Damages 
can reach $30,000 per song played without 
a license, plus costs and attorney fees. If 
you do not qualify for an exemption from 
the copyright law, then you should get a 
license or find a music source that does 

not require a license because the copyright 
has expired.

Winning the fight is next to impossible. 
Copyright laws are federal regulations, 
initially described in our constitution and 
have been upheld continuously. The fees 
charged by collection agencies have also 
been upheld by the courts as fair and rea-
sonable.

> Retail ramifications
How does this affect a retail establishment? 
Anyplace where music is played by some-
one for someone, the person playing the 
music owes money to the musician. Bars, 
restaurants, radio stations, health clubs, lob-
bies, retail establishments and the hold music 
on your telephone all must be licensed.

While the Fairness in Music License Act 
is fairly extensive, there are a few exemp-
tions that allow retailers to play music in 
their store without paying a fee:

• Stores of less than 2,000 square feet 
and using less than six speakers, with no 
more than four speakers in one room, can 
play radio stations or CDs for free and with-
out obtaining a license. The only stipulation 
is the music must be played for free, i.e., no 

charge for admittance. 
• If you serve food, then the exception 

applies to up to 3,750 square feet. 
• If you sell music and are playing the 

music to entice people to buy the music, 
you are not liable. 

But, wait, it still may not be that easy. 
The collection agencies are serious about 
their duties, and any issue will be litigated 
by them. Some collection agencies charge 
based on number of speakers, while others 
charge by square footage. Your square foot-
age includes every space you own or lease 
except customer parking. Measuring inside 
walls may not keep you safe; refer to your 
lease to determine the size of your store.

Also, you cannot use this exemption if 
you have more than six locations or your 
shares are publicly traded.

If you are close to the limits or do not 
fit into the exemption, you should consult 
with an attorney. He or she can provide the 
correct information and help you obtain a 
license if warranted. 

>> To read more about laws and regula-
tions affecting the fitness industry, visit 
www.snewsnet.com/lawreview.
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